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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON
UNITED STATES OF AMERICA,
Plaintiff,
vs.
LAITH WALEED ALEBBINI,

:
:

Case No. 3:17-CR-721

:
:

Judge Walter H. Rice

Defendant.
:
______________________________________________________________________________
MOTION TO REVOKE DETENTION ORDER PURSUANT TO 18 U.S.C. §3145(c)
______________________________________________________________________________
Defendant, Laith Waleed Alebbini (hereinafter “Laith”), by and through counsel, and
pursuant to 18 U.S.C. §3145(c), respectfully requests that this Court revoke the detention order
entered on May 2, 2017, and release him on bond. As grounds for this Motion, Laith states that
there are conditions under which he could be released, that would secure his appearance at
sentencing, and which would not jeopardize the community’s safety, or the safety of any other
person.
Respectfully submitted:
DEBORAH L. WILLIAMS
Federal Public Defender

by s/Thomas W. Anderson, Jr.
Thomas W. Anderson, Jr. (0073138)
Office of the Federal Public Defender
1 South Main Street, Suite 490
Dayton, Ohio 45402
(937) 225-7687
Thomas_Anderson@fd.org
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Introduction
The Indictment charges Laith with a single violation of 18 U.S.C. §2339B(a)(1,) alleging
an attempt to provide material support to a Foreign Terrorist Organization (hereinafter “FTO”),
“collectively ‘ISIS’”, in the form of personnel, i.e., himself. The factual allegations are that Laith
attempted to violate §2339B(a)(1) on April 26, 2017 after he attempted to board a flight to Jordan
at the Cincinnati/ Northern Kentucky International Airport. The flight was purchased with funds
provided by the FBI and given to Laith by a Confidential Informant working for the FBI. To date
there has been no indication that Laith had any communication, whatsoever, with anyone from
ISIS or purporting to be in any way affiliated with ISIS. The government’s theory is not that
Laith was plotting any type of terrorist attack either in America or abroad, but rather that he
intended to ultimately make his way to join ISIS in Syria to fight against the Bashar al-Assad
regime. Laith does not dispute he was exploring the possibility of going to Syria to fight the
Assad regime, but maintains he had no intent to place himself under the direction and control of
ISIS. While he expressed support for the concept of an Islamic State (which is a concept that
predates ISIS), and indicated he felt obligated to help his Muslim brothers and sisters being
oppressed in Syria, he specifically denounced the violence done by ISIS in the name of Islam and
was searching for other legitimate, non FTO groups, who were also fighting against Assad in Syria.
The magistrate judge ordered he be detained without bond after the government moved for
pretrial detention. The following facts, however, overcome any of the government’s objections
to Laith’s release:
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(1)

Laith, who is 27 years old, does not have any prior criminal record, or any history
or incidents involving violence. Since being detained without bond after his arrest
in late April of this year, he has been a model inmate without any disciplinary
infractions;

(2)

Laith, a citizen of Jordan, is a legal permanent resident of the United States, as of
April 8, 2014. He initially arrived in the United States from Jordan on or about
July 24, 2011. In early March, 2017 he moved to Dayton to live with his wife,
Destiny Eshelmen. They were residing at 3846 Lakebend Drive, Dayton,
Ohio before his arrest. Destiny gave birth to his first child, Waleed Laith
Alebbini on July 15, 2017. Laith will not be able to travel because (a) the
government already possesses his passport; (b) he consents to electronic
monitoring and home confinement; and (c) he is without the funds or
wherewithal to travel and would spend any time on bond assisting with his
defense and caring for his first-born infant son;

(3)

the letters submitted from Laith’s family and friends attest to his character
and non-violent nature;

(4)

the imposition of strict conditions of pretrial supervision, including
electronic monitoring, home confinement, and strict reporting in accordance
with the schedule set by Pre-Trial Services will be sufficient;

(5)

the government’s case is deficient with respect to certain elements of the
alleged offense, including any intent formed to travel with the purpose of
placing himself under the direction and control of ISIS;
3
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(6)

while the indictment charges an offense with a maximum sentence of 20
years, sentences for similarly situated defendants convicted of similar (and
even more serious) conduct have been significantly lower than the potential
maximum term; and;

(7)

The voluminous discovery in this case is comprised mainly of electronic media on
disks which requires the use of a computer. Laith has no access to a computer to
review his discovery in the Montgomery County Jail and it is impractical for
counsel to take a computer to the jail for any meaningful review of the discovery.
If released, Laith could be allowed the use of a computer without internet access to
assist in his defense. He could also come to counsel’s office to review the
discovery if approved by Pretrial Services.

I.

The Legal Standards Regarding Pretrial Release
There are several factors, operating separately or in combination, that justify granting

Laith’s request for bail pursuant to 18 U.S.C. §3142, the statute governing release or detention of
a defendant pending trial.

Indeed, pursuant to §3142(g), in determining whether there are

conditions of release that would “reasonably assure the appearance of the person as required and
the safety of any other person and the community,” the Court must take into consideration,
(1)

“the nature and circumstances of the offense charged;”

(2)

“the weight of the evidence against the person;”

(3)

“the history and characteristics of the person including
(A) the person’s character, physical and mental condition, family ties, . . .
financial resources, length of residence in the community, community ties,
4
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past conduct, history relating to drug or alcohol abuse, criminal history,
and record concerning appearance at court proceedings;” and
(4)

“the nature and seriousness of the danger to any person or the community
that would be posed by the person’s release.”

See 18 U.S.C. §3142(g).
Indeed, if the Court, when considering the factors enumerated in §3142(g), determines that
Laith is eligible for release on conditions, the Court must then order Laith’s pretrial release “subject
to the least restrictive further condition, or combination of conditions that . . . will reasonably
assure the appearance of the person as required and the safety of any other person and the
community,” pursuant to §3142 (c)(1)(B).
As a threshold matter, it has been long and well established that pre-trial release is the
norm, and should be denied “[o]nly in rare circumstances.” United States v. Motamedi, 767 F.2d
1403, 1405 (9th Cir. 1985), citing Sellers v. United States, 89 S.Ct. 36, 38 (1968) (Black, J., in
chambers); see also United States v. Stone, 608 F.3d 939 (6th Cir. 2010)(“[t]he default position of
the law, therefore, is that a defendant should be released pending trial”). Furthermore, when
balancing the arguments and evidence for and against pre-trial release, any “[d]oubts regarding the
propriety of release should be resolved in favor of the defendant.” Id., citing Herzog v. United
States, 75 S. Ct. 349, 351 (1955) (Douglas, J., in chambers) and United States v. McGill, 604 F.2d
1252, 1255 (9th Cir.1979).
The government shoulders the burden of demonstrating either “by a preponderance of the
evidence that the defendant poses a flight risk, [or] by clear and convincing evidence that the
defendant poses a danger to the community.” United States v. Gebro, 948 F.2d 1118, 1121 (9th
5
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Cir. 1991), citing Motamedi, 767 F.2d at 1406-07. In order to justify the extraordinary measure
of pre-trial detention, the Court must conclude that the risk of flight or danger to the community
is “serious,” and that the risk cannot be reasonably alleviated by imposing conditions of release
upon the defendant. 18 U.S.C. §3142(f)(2)(A)-(B) & §3142(c)(1)(B).
When the Court finds there is probable cause to believe the defendant has committed an
offense listed under §2332b, a rebuttable presumption in favor of detention arises. See 18 U.S.C.
§ 3142(e)(3). The presumption does not eliminate the government’s burden of demonstrating that
pre-trial detention is necessary, but rather imposes on the defendant the burden of producing
credible evidence that he is neither a flight risk nor danger to the community. See United States
v. Stone, 608 F.3d 939 (6th Cir. 2010), citing United States v Mercededes, 254 F.3d 433, 436 (2d.
Cir. 2001); United States v. Portes, 786 F.2d 758, 764 (7th Cir. 1985); see also United States v.
Hir, 517 F.3d 1081, 1086 (9th Cir. 2008) (“[a]lthough the presumption shifts a burden of
production to the defendant, the burden of persuasion remains with the government”); see also
United States v. Freitas, 602 F. Supp. 1283, 1290 (N.D. Cal. 1985) (“the presumption does not
affect the government’s obligation to prove that detention is necessary”).
While the presumption “remains in the case as an evidentiary finding militating against
release,” the government’s obligation to prove that no conditions would reasonably assure the
safety of the community or the defendant’s subsequent appearances remains intact. Hir, 517 F.3d
at 1086; see also United States v. Moore, 607 F. Supp. 489, 498 (N.D. Cal. 1985) (“government
may not rest solely on the rebuttable presumption to support its motion to detain a defendant
pending trial[,] . . . even if [evidence that the defendant committed the charged offense is] very
compelling, [the presumption] cannot by itself satisfy the requirement of §3142(f)”).
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Accordingly, regardless whether the presumption applies, “the government’s ultimate
burden is to prove that no conditions of release can assure that the defendant will appear and to
assure the safety of the community.” United States v. Stone, 608 F.3d 939,946 (6th Cir. 2010).
The Court is required to consider all of the factors included in §3142(g) when determining whether
any conditions in section 3142(c) will reasonably assure [the defendant’s] appearance and the
safety of the community. Id. However, the “the weight of the evidence,” is the “least important
of the factors,” because “the bail statute neither requires nor permits a pretrial determination of
guilt.” United States v. Gebro, 948 F.2d 1118, 1121 (9th Cir. 1991).
II.

Analysis of the Factors Relevant to Pretrial Release
Demonstrates That Laith Should Be Granted Bail
A.

Laith Does Not Have Any Prior Criminal Record or
History of Violence

Laith does not have any prior criminal record. Nor does he have even the slightest history
of violence. In addition, as the letters submitted on his behalf and attached to this motion attest,
he is by nature, gentle, generous and non-violent. (See Letters of support attached as Exhibit A).
B.

Laith Does Not Present a Risk of Flight

There are several factors that effectively eliminate the risk of flight from consideration with
respect to Laith’s pretrial release:
(1)

Laith has been in the United States since July 24, 2011 and has been
a legal permanent resident of the United States since April 8, 2014.
He has an infant son with his American citizen wife. His Jordanian
passport is in the custody of the FBI after his arrest. He does not
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possess any documents or the financial resources that would permit him to
engage in international travel; and
(2)

Laith consents to electronic monitoring, home confinement, and
prohibition on internet access (without Pre-Trial Services approval)
as conditions of his release.

C.

The Government’s Decision Not to Arrest Laith At Various Stages of Its
Investigation of Him Demonstrates That he Does Not Present A Danger to the
Community.

By not arresting Laith during various stages of its investigation, the government has tacitly
conceded that Laith is not a danger to the community. As detailed in the Criminal Complaint, the
government knew of Laith’s previous international travel and the incident with the Turkish
embassy. Laith had been interviewed by the FBI, and he actually asked the FBI if he was
permitted to travel overseas. The government elected to have a Confidential Informant offer to pay
for travel and purchase a ticket to secure what they believed would be a substantial step for an
attempt charge. Instead of allowing him to leave the country with the ticket the government
purchased and notifying the foreign authorities (which would surely have protected the citizens of
the United States), they elected to arrest him at the airport when he attempted to board the flight
they had purchased. The only logical reason for not intervening earlier was that there was no
danger posed by Laith to anyone in the United States. Even if the government’s theory is correct
- which Laith does not concede - his purpose was supposedly to join ISIS to fight against Assad in
Syria – a goal most rational human beings would agree is laudable – especially those concerned
with Muslims being oppressed or killed in Syria. In fact the United States supports and funds this
objective in certain capacities.
8
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D.

The Government’s Case is Deficient In Material Respects

The Complaint (attached as Exhibit B) sets forth facts that reveal the material weakness in
the government’s case, which alleges that Laith attempted to provide himself as material support
to ISIS. In particular, the Complaint is devoid of evidence establishing his intent to place himself
under the direction and control of ISIS as opposed to searching for non FTO groups who had the
similar objective of overthrowing the Assad regime in Syria.
The Complaint correctly states the applicable law, “[i]ndividuals who act entirely
independent of the foreign terrorist organization to advance its goals or objectives shall not be
considered to be working under the foreign terrorist organization’s direction and control.”
Complaint at ¶ 5. Importantly, there is no evidence of any contact, whatsoever, between Laith
and ISIS.
Paragraph 8f of the Complaint states:
On or About January 23, 2017, ALEBBINI was interviewed by the FBI and the
U.S. Secret Service regarding the incident at the Turkish Embassy. During the
interview, ALEBBINI admitted posting pro-ISIS videos on his Facebook page in
the past…ALEBBINI admitted to supporting ISIS’s desire for a united Middle East
(the Islamic State), but he said he did not agree with their violence.”
This is of course consistent with the letters attesting to his peaceful and non-violent nature.
While the government will undoubtedly point to arguably pro-ISIS statements made by
Laith, these of course, if proven, are insufficient to support a conviction given the government’s
inability to prosecute individuals exercising their First Amendment rights.
Despite the alleged existence of classified documents that won’t be turned over to defense
counsel, and the wealth of discovery in this case, the issue at trial is simple. The government
believes it can prove Laith’s intention was specifically to place himself under the direction and
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control of ISIS in the fight in Syria. Laith does not dispute that his deeply held religious beliefs
compelled him to take action in Syria. He does dispute that he was going to place himself under
the direction and control of ISIS – the essential element of this charge. Instead, he was going to
assess the situation for himself and look for a group – one not designated an FTO- to join to do
what he believed his religion compelled him to do. This is born out in paragraph 8v of the
Complaint which recounts a recorded conversation with the Confidential Informant:

v.
ALEBBINI stated he wanted to follow R.A. and there was a good chance
that Q.A. would follow too. He said he would go and make sure the “group” is
right first, seemingly referring to the prior discussion of ISIS.
The word “seemingly” used by the FBI agent is telling in the context of this charge and
frames the real issue in this litigation. This is especially true given paragraph 8vii of the
Complaint:
vii.
At the end of the meeting, ALEBBINI reiterated that, like he told Q.A,,
ALEBBINI will be the first to go “look for a way and see what the story is…If
anything happen to me, you see and learn. If nothing happen to me and the group
turns out to be right, on the phone.. and then you spread…Anticipate that there will
be a call.”
This portion of the Complaint indicates his desire to ascertain the situation for himself.
This coupled with the uncontroverted fact that he fundamentally disagreed with the violence
perpetrated with ISIS is evidence of his intent not to join ISIS. While the government and Laith
do not agree on his intention to join ISIS – what is not in dispute in this case is that there is no
evidence that he was intending to carry out any act of terrorism, or posed a threat to any
innocent human being.
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Conclusion
For all these reasons, it is respectfully submitted that the Court should set a reasonable bail
for Laith, concurrent with any conditions including electronic monitoring, home confinement,
and/or any other strict terms the Court is empowered to impose.
Respectfully submitted:

DEBORAH L. WILLIAMS
Federal Public Defender

by s/Thomas W. Anderson, Jr.
Thomas W. Anderson, Jr. (0073138)
Office of the Federal Public Defender
1 South Main Street, Suite 490
Dayton, Ohio 45402
(937) 225-7687
Thomas_Anderson@fd.org
Attorney for Defendant
Laith Waleed Alebbini

CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing was served upon the government on the date
same was filed.

s/Thomas W. Anderson, Jr.
Thomas W. Anderson, Jr.
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