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UNLTED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________ x
UNITED STATES OF AMERICA,
v. 16 CR 376 (RMB)
ABDULRAHMAN EL BAHNASAWY, |
Defendant . ' CONFERENCE
______________________________ X .

New York, NW.Y.

Junea 23, 2016

2:06 p.m.
Before:

HON. RICHARD M. BERMAN,

District Judge
APPEARANCES

PREET BHARARA,
United States Attorney for the
Southern District of New York

NEGAR TEKEEI DATE F"*EB f rd 2

GEORGE D. TURNER '
Assistant United States Attorneys

FEDERAYT, DEFENDERS OF -NEW YORK
Attorneys for Defendant

SABRINA SHROFF

CLAY KAMINSKY

ALSO PRESENT: ADAM JOHNSON, Supervisory Attorney, BOP
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(In closed court)

THE COURT: 8o my recellection is that when we were
together on June 16 for the arraignment, there wefe some
additional issues that came up, including the terms and
conditions of confinement for Mr. Rahnasawy.. We. asked for Adam
Johnson, who we all know fgom the Bureau of Priscns, to joiﬁ us
today to see if he could shed some light on some of these
igsues.

Let me, before we get to Mr. Johnson, start with the
government, then with defense counsel, and frame the issue, and
then we'll talk -~ see what Mr. Johnson can add to it.

MS. TEKEEI: ¥Our Honér, ags we understodd it, at the
end of the last-conference, the Court requested Mr. Johnson to
be present to address the defendant's conditions of
confinement, including his designaticn to the Special Housing
Unit.

THE COURT: And also, I think, whether any mentalu
health services were being afforded him. -

M8, TEKEEI: That's correct, your Honor.

‘Since then, the government and defense.counsel have,
with the Court's permigsion, provided Mr. Johnson with
additional facts and details related to the nature of this

case, as well as to the nature of the ongoing investigatiocn, as

well as to the nature of the concerng that defense counsel has

raised with the Court in various letters related to Mr. El

SOUTHERN DISTRICT REPORTERS, P.C.
(212) B05-0300
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Bahnasawy's conditions of confinement.. And so we are here
today to discuss those exact conditions of confinement.

THE COURT: Okay.

Ms. Shfoff, did you want to add anything, any
questions you want posed by me?

MS. SHROFF: Yes, your Honor.

So first I want to make clear that I don't think the
Bureau of Prisons hag actually made a designation. I think -
what it is is a default degignation. I think to be fair to
Mr. Johnson ~- and h@‘s one person I would very much like to be
fair to, becausé he has helped our oﬁfice tremendously and is
very regponsive -- as I understand it, that is a default
designation which is standard for, I would say, everyone who
first comes in.

The default is you go to the S8HU or you go to a
holding pattern, and then they make a designation based on
certain information that they are given. 8o I want to make
sure that the Bureau of Prisons, in fact, has the information
ffom which they will be able to make that decision. If theyv

have actually received all that information or if sSome of the

- Bureau of Prison employees are still waiting for that

information, then the next step Would be have they made a
decision. The third step would be if they made a decision,
what that decigion ig. And then, of course, if we disagree
with that decision, what Mr. Al Bahnasawy's remedles ére.

SOUTHERN DISTRICT REPORTERS, P.C.
(212} 805-0300
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So if I -were to frame it, that's how I would frame it.

THE COURT: Okay.

MZ. SHROFF: Thank you.

THE COURT: Une way orAthe other, as it were, vour
cliént is in the Special Housing Unit now and we are trying to
find out -- I think the issue on the table is if that is

intentional, so to speak, by the BOP and, I guess, the

rationale for it, and from defense counsel's point of view .

whether he could be or should be somewhere else in the general
population, etcl

Relatedly -- or not relatedly. I'm actually equally
interested in knowing about the mentai health question.

Ms. Shroff raised that early on too, said that that was an
igssue for him and whether the ROP ig, can, or will be pr&viding
any kind of support in that regard.

Sp‘do you think you have enough information to be able
to address these questions, Mr. Johnson?

MR. JOHNSON: Yes, your Honor, but, as a lawyer, to a
certain extent.

To address the SHU issue first, sort of walking.it,
back to the beginning when he first arrived, it is true that,
ordinarily speakiﬁg, when, inmates first céme into the
institution, if we don't have enough information as to the type
of inmate they are, whether or not we might have security
concerns with their placement, we will ordinarily default to

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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Special Housing. It used to be a long time ago that everyone
came in fhrough Special Housing; however, now it's more so for
special caées, if you will.
. We didn;t have a 1ot<of information on him when he
first arrived. It was actually a weekend, if I recall

correctlyf as I've got a lot of calls at home trying to make

. sure that we could do everything we could to get the Federal

Defenders in to meet with Mr. Bahnasawy because, again, the
institution didn't have a lot of intelligence yet'regarding the
nature of his chargeé and other pertinent information that |
would help steer our decigion as far ad where to house him.

| Later in that week ha had actually been released
briefly tolgeneral population. I believe that was inadvertent
by the --

THE COURT: Inadvertent?

MR. JOHNSON: Inadvertent, yes, by the,SﬁU lieutenant
ag they were doing kick-outs, 5ecause we still hédn't had by
that point much information at all. I think it was arcund that
time that.we were getting just the bare-bones information as to
what his criminal charges were, but no details aboﬁﬁ those
criminal charges.

THE COURT: How long did the general popuiation -= how
long did that last? |

'MR. JOHNSON: It was for just about shy of a day. It
began on the -- I might be getting mf dates wrong. It might

SOUTHERN DISTRICT REPORTERS, P.C,
(212) 805-0300
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have been the 24£h to the 25th of May, but I'd have to
double-check.

THE COURT: It is my ﬁnderétanding that there was some
sort of. incident with respe@t to Mz. Bahnasawy. Wés that
reléted'to general population or wés that separate from him?

MR. JOHNSON: That was in a sense. We had placed him
back into Special Housing pending classification. But around
the same £ime we also then found out that his inmate personal
access-co&e, both to his phone, as well as his commissary
acoount, had been coﬁpromised. So in order to learn more about
that, we had to alsco place him under a threat assessment.
Because it:was our understanding that it was quite possible
that the compromising was that someone stole hig commissary
money; that any effort to investigate that individual could
potentially lead back to the information having come from
Mr. Bahnasawy, in which case we wpuld need to make -- take
steps in order to protect him from the individual who stole the
money from him. Beéause quite often in prison there's a
hierarchy; and, unfortunately, if someone has told on another
person, the person tends to want‘to get revenge. 8o the
ultimate decision --

THE COURT: Let me understand.

So 'is this a common occurrence, what happened to him?

MR. JOHNSON:, It has happened. I domn't know how
common it necessarily was to tell if .it's a freguent event or

SCUTHERN DISTRICT REFPORTERS, P.C.
(212) 805-0300
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more so. We are just léarning now that there aré ipmates that
preyed on other inmates; and it sounds like this inmate preyed
on him'when he was in general population. Again{ this is -
supposition; investigation is still going on. But all signs
are pointing towards this'berson essentially having robbed him
electronically.

THE éOURT: This.was electronic;.this happened?

MR . JOHNSON: Yéé.

THE COURT: This was not someone taking physical money
and putting it in their pocket?

MR. JOHNSON: That's correct.

Since inmates can't have éash ingide of the jail, they
basgically have their own debit accounts. And those accounts --
if they want to purchase items from the commisgsary, they sign
the commissary sheets when they come around weekly, the
commissary sheets go -- they're filled, and the amount is
deducted from-the account, from their account balances.

THE COURT: Did someome hack that account, is that
what you're saying?

"MR. JOHNSON: It appears to me that someone used his
name and the personal access'code. S50 it wasn't really hacking
per se; they actually just took his -- more of almost identity
theft. They took his pérsonal information and entered it om

the inmate truancy computer and then tried to put both money

onto this other inmate's phone account, ag well as started

SQUTHERN DISTRICT REPORTERS, P.C.
{212) B05-0300
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transferring the money frﬁm the account té an outside sdurca.
THE COURT: I see.
MR. JOHNSON: Again, we're still investigating.
THE COﬁRT: ‘An. outgide source. |
MR. JOHNSON: An outside source, that's correct.
THE COURT: Out of the prison?
.MR. JOHNSON: Thaﬁjs correct, your Honor. And since

it's an open investigation, I can't go into further detail

about. it. Rut if your Honor would like, I could do so in

camera.

THE COURT: I get it. ©No, no, that's fine.

So anyway, back to --

MR. JdHNSON: So at that point he was in there both
still pending classification, as well as containment for this
threat assessment that is ongoing; but I have asked them to doz
what they can to try and expedite so that issue is no longer an
issue in case the administrators are able to make a more
informed decision, which I'm sort of jumping ahead, but in.
answer to --

THE COURT: Wait.

Do T understand that -- so his account, that issue is
still being.investigated or has not been finalized or -- |

MR. JOHNSON: Correct. That issue is still being
investigated because there are a lot more factors regarding to
the prison --

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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THE COURT: You don't have to go into anything -- I'm
just curious. That's still an open matter.

' MR. JOHNSON: Correct, that is an open matter.

THE COURT: Is that iﬁpacting the.uitimate designation
or designation?

MR. JOHNéON: It is in the sense that we need to

identify if there will be any individuals other than the person

who stole the money from whom we may need to seek to

potentially separate Mr. Bahnasawy for his own protection.

THE COURT: Okay. So that means that the -- well, I
don't want to put words in your mouth. So the detevmination of
the Bureau of Prisons is that it's appropriate at this point
for him to be in SHU; is that right?

MR. JOHMSON: That's correct, your Honor.

THE COURT: TUntil such time as you -- who decides --.

MR. JOHNSON: Ultimately, the decision is that of the
wardens; however, he doeg it in conjunction with his department
heads and other administrators who are experts in the various
areas that ﬁill help him in making an informed decision.

THE COURT: Are you involved in that?

MR. JOHNSON: Yes, I am, your Honor, for certain
cases, yes. |

THE COURT: I get it. Okay.

MR. JOHNSCN: I don't know if you want me to address
the issue of Ms. Shroff's first guestion of whether or mot the

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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gealed iﬁformation could be glightly ungealed for purpoées of
the warden and the exeéutive staff reviewlng it to Wnake a moré
informea decigion as far as the pending classification aspect
of his SHU confinement. The answer is it obviously has not
been unsealed and I've kept to the confidentiality agreement
and have not prévided any further. details to‘;he warden or -
other administrators, assoclate wardens.

THE COURT: Well, T have an order, a proposed order,

and I wanted to have this conference today. So one thought

I -~ not thought, but one concern I had Qas it's a pretty biyg,
wide list.  Obviously if you want me to sign it, if the
governmené and the defense want me to sign it, I'm inclined to
do it. I want to have assurance that when I sign this, that
this iz secure.

So I always have this theory that when one person
knows, that means two people kuow; and when four people know,
that often_ﬁeans eight people know. I must say, I have had a
little hesitation. I would like a little assurance that who
would get this information and how I know that if doesn't get
compromiséd, to use a word that's been used here today. That
may not be your call, but that'é what I'm concerned about.

MR, JOHNSON: Sure.

The more information we have 1imiting it to those
individuals who I mentioned --

| THE COURT: How many people are you proposing that

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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this otherwise sealed information be dist?ibﬁted to?

MR. JOHNSON: I believe I proposed the warden, the two
associate‘wardens, cur captain, and Dr. Miller.

THE COURT: That's Dr. Miller as in mental health?

MR. JOHNSON: Yes, your Honor. -

THE COURT: We're going to come to that in a minute.

MS. TEKEEI: Your Homor, we think it would make
perfect sense for Mr. Johmson to also provide those individuals
with a copy of the Court's sealing order and explain to those
individuals, as I'm sure he will in very certain terms, ‘how
strict that order is and to obey that order. We have

confidence that the officials that he hasg named can be so

ingtructed and, with Mr. Johnson's good advice, be able to

- stick to that.

THE COURT: I was goiﬁg to ask and I am goiﬁg to ask,
so why wouldn't it be adegquate for Mr. Johnson, as counsel, to
confer with these people? Dbes everybody need to have -- I
don't know what it ig in detail you want everybody to have, why
everybody needs to have it.

| MS. SHROFF: Your Hoﬁor,-as a compromise, maybe they
could just get the indictwent as opposed to the &ompiaint and
the indictment, because the indictwent is the final charging
instrument. So perhaps if the Court's concern is assuage'-—

THE COURT: You know what I'ﬁ trying to say?

MS. BHROFF: Sure.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) B05-0300
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THE COURT: You know how it is.
ME. SHROFF: We do, your Honor. And again,
Mr. Bahnasawy's intént ig in no way --

THE COURT: Nb, T know. I understand that.l

MS. SHROFF: Right.

So if the indictment -- and I thihk that is the final
charging‘instrument -~ would suffice, then we could limit it
further by liﬁiting it to the indictment.

MR. JOHNSON; The only other thing I wouid ask is if
the Court would grant me permission to not exactly disclose why
the matter is sealed, but I think something else that the
warden'will want to consider are some of these timelines that
are in play as far as -- I don't know how freely I can discuss
what I've read here, but just --

THE COURT: What would the government like to have
digclosed ---

MS. EEKEEI: Ydur Honor --

THE COURT: -- in addition to the indictment?

M3. TEKEEI:‘ Thank you, your Honor.

We asked the Court for a limited unsealing of both
cha?ging instruments,lthe'iﬁdictment and the complaint, which
sets forth additional facts related to how the investigation --
and specifically CCl1 -- as well as certain of .the letters that
were filed to the Court both by defense counsel regarding the
defendant's conditions of confinement, and by the government

SOUTHERN DISTRICT REPORTERS, P.C.
_(212) 80520300
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regarding the nécessity for sealing, as well ag addressing
defense counsel's assertions regarding the defendaﬁt’s
conditions of confinement. The reason Why we ask that those be
unsaaled,for‘thé limitea purpose of providing them to
Mr. Johnson out of an abundance of caution --

THE COURT: To Mr. Johnsgon.

MS. TEKEEI: That's correct.

-- put of an abundance of caution is so that he would
be informed and could inform those he needed to as they
continue to make their assessment about the defendant's
conditions of confinement and interim-or final designation.

8o we think Fhat the facts-that are set forth, botp
defense councgel's assertions that are set forth, as well as the
affirmative facfs that are set fof£h in the indictment and the
complaint, are necessary and appropriate for those officials to
congider when they are consideringlthe gaecurity risks posed by
Mr. El Bahnasawy while he is confined at the MCC.

THE COURT: This is what I would like to have done:
I'd iike tﬁis letter rewritten to say who it's going'to and
what exactly it is. If you havé two letters in mind or four or
whatever --

MS. SHROFF: Your Honor, I'm not really clear what the
government -- and I want to preface this --

THE COURT: Wait a minute. Before we get to that, do
you know what I mean? So I would prefer a lettér, wherever we

SOUTHERW :DISTRICT REPORTERS, P.C.
(212) 805-0300
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wind up, that says exactly who the people are and what the
people are supposed to get so there's no miscue or missed
letter or, Oh, I didn't know, or blah,.blah, blah. Do you know
what I mean?

MS8. TEKEEI: We can certainly do that, your Honor.

Just so that Mr. Johmson, who's being very careful, is
aware, there is nothing that_is in the docﬁments that I just
described that we cannot talk about in open court. We provided
him with the redacted versions of those letters regarding
sealing that all the parties are aware of the facts, including
the COurt-énd defense counsél.

THE COURT: Right.

MS. SHROFF: By "open court" she means closed coﬁrt.
She just said -- she meant in court now, but in a sealed
courtroom, right?

MS. TEKEEI: That's correct. I meant in court now.
Thank yvou, Ms. Shroff.

MS. SHROFF: 8o here's the thing: I am perfectly
happy with Mr. Johnson getting all my letters, okay. That's

because Mr. Johnson knows all my concerns. He is the person

-who helps us. There is no secret between us and the government

fhat we‘doh;t want Mr. Johnson to know about.

I want to be clear though, my letters deal with the
problems he encountered in SHU. That is not what I am talking
about here, and under no circumstanges should that,conversation

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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be reframed to whether or not my client is getting adequate
treatment in SHU.

THE COURT: Under no circumstances shoﬁld that be ---

MS. SHROFF:- The issue that Mr. Johnson discusses with
the AW or the warden, my concern is thgt the BOP get all the
information they need to make a determination as to whether.or
not and when Mr. Bahnasawy gets out of SHU.

THE COURT: Got it.

MS. SHROFF: Not whether or not he's getting his Halal

meal through the slot or whether or not he's getting water oxr

‘whether or not he's getting the six other things which are

referenced in my letters.
THE COURT: I got it.
MS. SHROFF: That's totally different.
THE COURT: You understand that too?

'MR. JOHNSON: Yes, your Honor.

TEE COURT: Where is the Dr. Miller portion of this?

SOUTHERN DISTRICT REPORTERS, P.C.
: {212) B805-0300
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THE COURT: Anything else?
MS. SHROFF: . Well, your Honor, I know the Court is
going to be -- there's a chunk of period when the Court is not
available.

THE COURT: Actually, iI'm planning to set a conference

next week. 8o I can just sort of -- T thought you might

guggest that yourself, ﬁnless you don't want me té.
. M5. SHROFF:. No, no. |

THE COURT: I thought I would like to see the progress
of.these isgues.

and if you, Adam, could come back next week, that
would bé great.

MR. JOHNSON: Your Homor,-I do have to let the Court
know I am out of the office from Thursday next week and
returning the following Thursday; however, my co-counsel, who's
algo up to date on a lot of these issues,

Mz . Scannell-Vessella, could be available if the Court was
plamming on having we here on either Thursday of Friday of next
week,

| THE COURT: I think I'll have it on a day that you're
here. |

MS8. SHROFF: I concur with that, your Honor.

THE COURT: 8o, numbef one, if the government could-
get me a revised letter this afternocon, you could fax it over
to me, I'm happy to sign it. I just want to know who-I'mA

SOUTHERN DISTRICT REPORTERS, P.C,
{212) B805-0300
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dealing with and what the document says we've discussed. 2And
if you want to go over that with Ms. Shroff so that you can
submit it to me on consent, as it were, that would be great.

MS. TEKEEI: Thank you, your Honor.

Just to be totally clear, the initial request was at
defense coungel’'s request. We obviously consented to it. .We
will speak with Mr. Johnson and clarify the very narrow group

of individuals with whom he thinks he needs to share this

information in order to make the appropriate decisions, and

then also speak with Ms. Shroff and propose the Court with the
parties' joint proposal as to this.particular limited:
ungealing.

THE COURT: okay.

{Pause)

THE COURT: I'm going to put it over till Tuesday,
actually, the 28th, at 10:30. My notes would say - -that
continued discussion of.the status éf desgignation and also the
status of mentai'health, okay? |

I think in our existing schedule, by that time I'11

have an update on Mondaj,_I think, from the government. So

we'll be further along information-wise; it will be helpful to

inform our Tuesday conference. Okay?

M8, TEKEEIL: ‘Yes, your Heonor.

THE COURT: Okay. So we have two open issues for
today. One ig Speedy Trial Act. I forget if we have -- 1T

SOUTHERN DISTRICT REPORTERS, P.C.
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think we've only excluded up until today; is that right?

MSl TEKEEi: That's corréct, your Honor.

The government moves for gpeedy trial time to be
excluded through June 28th, the next conference date. 8So the
Court is aware, we've provided discovery and will continue to
provide discovery to defense counsel and the defendant. And so
this time would be used in order for us to continue to provide
that discovery and for defense counsel and the defendant to
review it.

MS. BHROFF: Your Honor, we previously asked the
government for a plea offer in this case. So for plea
purposes, we are more than happy to exclude time.

THE COURT: Okay. 8o I'm going to find .under 18/
United States Codé, Section 3161 that the request for
adjournment, joined in by b&th gideg, perhaps for different
reasons,_but, nevertheless, to June 28 at 10:30 is'appropriate
and warrants exclugion of the adjourned time from speedy trial
calculations.

| I further find that the exclusion is designed to
prevent any possible miscarriage of juétice, to facilitate
these proceedings, and to guarantee effective representation of
and preparation by counsel for both sides. Thus, the need for
exciusion and the ends of justice outweigh the interests of the
public and the defendant in a speedy trial pursuant to 18
U.S.C., Section 3161(h) (7} (A) and (B).
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And we thank you, Mr. Johnson, for coming today,
you're veryrhelpful, as always, and look forward to séeing you
on Tuesday as well.

And then finally, I take it - ig there an application
that this proceeding today be sealed as the prior proceedings
have been?

' MS. TEKEEI: Yes, your Honor. Thank you.

We'd like to just set forth on the record that this
pFoceeding has been conducted in a closed courtroom. The basis
for that c¢losure has‘been get forth in our pricr letters
regarding gsealing and delayed docketing; namely, the ongoing
investigation as described in those letters and as provided for
in the Court's June 20th order, all of the filings, the |
transcripts, and associated docket entries thus far in this
case have been sealed and will continue to be sealed until June
28th or further ordet of the Court.

THE COURT: I grant that application.

Okay. I think that's it then.

Good to see you all.

See you on Tuesday.

Thanks.

SOUTHERN DISTRICT REPORTERS, P.C.
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